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Dear Sirs,  

This letter is our substantive response to your email of 28th August 2020.  

You have asked our client to provide a written submission and documents. 

We reaffirm our client’s desire to assist the Inquiry in any way that he can. We can confirm that he is currently 
undertaking a review of the relevant documents and is committed to providing a list of documents from a) the 
judicial review and b) the disclosure to him in the criminal trial which have a direct bearing on the deliberations of 
the committee. It would be his intention to make submissions on those documents as part of the wider 
submission he wishes to make to the committee. 

It will, of course, be apparent to you that his submission requires to proceed in response to the position advanced 
by the Scottish Government. That position is not clear to him, or to the committee, at this time. He, and we, have 
not seen the full statements and evidence of the Scottish Government. It is, after all, the Scottish Government 
which is under review in this Inquiry, and not our client. 

We have been considering with our client how we can best progress matters in relation to document recovery. 
We have previously raised the difficulties in our path in terms of providing the critical documents to the 
committee. We have also repeatedly offered to meet with the committee clerks to discuss, in private, how that 
might best be achieved. To date you have not responded to that offer. We would be grateful if you would do so. 

We note that the Scottish Government continues to delay and to provide partial and incomplete evidence. That 
pattern is familiar to us from the Judicial Review proceedings. Reliance is being placed by the Scottish 
Government on the various legal impediments to document provision. We acknowledge those, and are similarly 
restricted. By contrast with the Scottish Government position, however, we are prepared to seek a way through 
that impasse. 

There are two major restrictions over free provision of the documents the committee requires. We referred to 
these in our letter of 25th August 2020 but expand on those by way of proposing a way forward. 

First, there is the implied undertaking to the court that all documents in the Court of Session process (other than 
those which were provided by Mr Salmond which he is free to share with the Committee) will not be used for a 
purpose other than the litigation. That means that whilst Mr Salmond has access to documents lodged by the 
Scottish Government, or recovered from them by way of Commission and Diligence procedure, he cannot 
provide those to the committee without the consent of the court. On this, the Committee should note Iomega 
Corporation v Myrica (UK) Limited 1998 SC 636. We attach a copy of that authority. 



By contrast, as the party providing those documents, we see no reason at all why the Scottish Government 
cannot do so. There are accordingly two options to secure those documents for the Committee. The first is that 
Mr Salmond provides the Committee with a detailed list of all the documents he believes are relevant. The 
Committee should then seek those specific documents from the Scottish Government. That is the quickest, and 
cheapest route for all. The second option, which we are willing to undertake on behalf of the committee, would be 
for Mr Salmond to return to court to seek the express consent of the court to have those documents passed to 
the committee. 

In light of the position of the Inner House in Iomega, it seems to us that, in order for such documents to be 
released, and in the scenario where the Scottish Government continues not to provide relevant documentation to 
the Inquiry, an application is required to be made to the Court of Session. That, however, will involve the drafting 
of a petition and a court appearance by Counsel. Those costs are not costs which it would be fair to ask our client 
to meet, simply to provide documents for which a Committee of the Scottish Parliament has asked and which the 
Scottish Government delays, or refuses, to provide. We also don’t know whether that hearing would be contested 
by the Scottish Government, adding to the costs. As a result, whilst we are more than content to make that 
application on behalf of the Committee, we would require clarification that all legal costs would be met by the 
Committee. 

This is consistent with what we have been saying from the outset of this matter, which is that this is not a 
straightforward issue and that our client (and the Committee) requires to respect the authority of the court which 
has ostensible control of many of the documents which are relevant to your Inquiry.  

We would reinforce that we do not understand why an offer to produce these documents has not been offered in 
full by the Scottish Government, whose documents they are. They are in a different position from our client in that 
the documents belong to, and t originated from, the Scottish Government.  

Please note we are not speaking here about documentation which would breach the orders of either the High 
Court of Justiciary in terms of complainant identification or the Court of Session in terms of decisions and 
documents which were reduced by the Court as the product of an unlawful process. To do either would be a clear 
case of contempt and we aware that the Committee Convener has made it consistently clear in correspondence 
the Committee’s wish to respect these court orders. 

We are also instructed to make clear that our client has no objection whatsoever to the Committee having sight of 
the final Petition and Answers contained in the Closed Record which was before the court on 8th January 2019. 
That document sets out very clearly the fundamental flaws in the Scottish Government position. We have noted 
with interest the attempts to present the decision to concede the petition without a hearing as being because of 
one minor argument in the petition. We are confident that on review of the full arguments contained in the petition 
the Committee will be very clear about why that position is unsustainable. Our client was, and remains, fully 
confident in the other substantive legal arguments in the petition explaining the illegality of the Scottish 
Government process, and is more than happy for the Committee to have sight of those. 

The second legal impediment relates to the documents which formed part of the disclosure in the criminal trial. A 
great many documents have importance within the context of the remit of the Committee Inquiry but which were 
considered collateral to the trial itself. Again, our client will undertake to identify those documents and explain 
their relevance as part of his submission. The issue remains, however, that we are under an obligation not to 
share that material without the express consent of the Lord Advocate. We have no expectation whatsoever that 
he will agree to an application from our client for that purpose. Equally, we are not minded to engage in the 
expense and time of protracted negotiations with the Crown on this point. On this matter, unlike in the civil 
context, we are in the hands of the Committee. Our proposal is that a list of documents be produced by our client 
and thereafter the Committee write to the Lord Advocate seeking to impress upon him the vital public interest in 
those documents being shared. It is presumably the case that the Lord Advocate will find it much harder to refuse 
a Committee of the Scottish Parliament than a private citizen. 

We regret that this matter is taking so long to progress, but are not surprised. It is consistent with the attitude and 
approach of the Scottish Government throughout the litigation, nevertheless, we hope that the good faith and 
constructive intention of our client is clear from the content of this letter. Mr Salmond will work with the Committee 
in any way he can to reach the shared goal of public disclosure of the relevant and necessary documents. 

Yours faithfully, 

David McKie 
Levy & McRae 
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*636  Iomega Corporation v Myrica (U.K.)
Limited

Positive/Neutral Judicial Consideration

Court
Court of Session (Inner House, First Division)

Judgment Date
2 April 1998

Report Citation
1998 S.C. 636

No 61

First Division

Lord Macfadyen

2 April 1998

Representation

 IOMEGA CORPORATION, Petitioners (Reclaimers)— Davidson, QC, Mure
 MYRICA (UK) LIMITED, Respondents (Respondents)— Paton, QC

Practice—Specification of documents—Commission and diligence—Inspection and recovery of documents and other property
allowed for proceedings likely to be raised in Scotland—Whether competent for court to allow material to be used in foreign
litigation— Administration of Justice (Scotland) Act 1972 (cap 59), sec 1 — Evidence (Proceedings in Other Jurisdictions) Act
1975 (cap 34), secs 1,2 — Civil Jurisdiction and Judgments Act 1982 (cap 27), sec 28

1

The petitioners obtained a commission and diligence to recover documents and other material under sec 1 of the
Administration of Justice (Scotland) Act 1972 for the purposes of an action which was likely to be raised in the Court of
Session. Thereafter, because the petitioners proposed raising or had raised related proceedings in England, Australia, the
United States of America and various European Community states, they applied by motion for authority to make use of
the documents recovered under the diligence in jurisdictions furth of Scotland. The Lord Ordinary (Macfadyen) refused the
motion as both incompetent and in any event unjustified on its merits. The petitioners reclaimed.

Held (1) that a party who obtained possession of documents or other items under a commission and diligence at common law
or under sec 1 of the 1972 Act, was subject to an implied obligation or undertaking to the court not to use them or to allow
them to be used for any purpose other than the conduct of the actual or prospective proceedings in respect of which they
had been recovered; (2) that the court had power to permit items recovered for particular proceedings to be used for other
proceedings either in Scotland or elsewhere in the United Kingdom or the world where that was necessary in the interests of
justice; (3) that the court could attach any conditions which it thought fit to any permission which it granted and the attaching
of such conditions gave rise to no issue of competency but was a matter for the exercise of the court's discretion; (4) that
as the Lord Ordinary had not been provided with the information which would have been necessary for the proper exercise
of his discretion, even if the Lord Ordinary had considered the motion to be competent, he would have been right to refuse
it; and reclaiming motion refused .
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Dailey Petroleum Services Corporation v Pioneer Oil Tools Ltd 1994 SLT 757 overruled .

Observed ( per the Lord President (Rodger)) that except where there was likely to be no dispute about the relevant factors,
the party seeking the court's permission should set out the relevant circumstances in writing and his opponent should have an
opportunity to lodge answers, by note and answers in petition proceedings or by minute and answers in actions commenced
by summons.

Iomega Corporation applied under sec 1 of the Administration of Justice (Scotland) Act 1972 to the Court of Session seeking
an order for the grant of commission and diligence to recover and inspect certain documents and other property and to preserve
it in respect of an action which was likely to be raised in the Court of Session. The commission was executed and items
were recovered.

The cause called before the Lord Ordinary (Macfadyen) in the motion roll on the petitioners' motion ‘to allow the petitioners
and their agents to found upon and *637  make use of the documents…in jurisdictions furth of Scotland in respect
of litigations commenced or to be commenced involving the petitioners, the respondents or the parent company of the
respondents or any group company related to the respondents or any individuals holding positions in companies related to
the respondents’. On 5 February 1998 the Lord Ordinary refused the motion as incompetent.

The petitioners reclaimed.

Cases referred to:

 Alterskye v Scott [1948] 1 All ER 469
 Anton Piller KG v Manufacturing Processes Ltd [1976] Ch 55
 Apple Corps Ltd v Apple Computer Inc [1972] CMLR 969
 Bank of Crete SA v Koskotas (No 2) [1992] 1 WLR 919; [1993] 1 All ER 748
 Bayer AG v Winter (No 2) [1986] FSR 357
 Boyle v Glasgow Royal Infirmary 1969 SC 72; 1969SLT 137
 British Phonographic Industry Ltd v Cohen, Cohen, Kelly, Cohen & Cohen Ltd 1983 SLT 137
 Cobra Golf Inc v Rata [1996] FSR 819
 Crest Homes plc v Marks [1987] 1 AC 829; 1987] 3WLR 293; [1987] 2 All ER 1074
 Dailey Petroleum Services Corporation v Pioneer Oil Tools Ltd 1994 SLT 757
 Dory v Richard Wolf GmbH [1990] 1 FSR 266
 Halcon International Inc v Shell Transport and Trading Co Ltd [1979] RPC 97
 Home Office v Harman [1983] 1 AC 280; 1982] 2WLR 338; [1982] 1 All ER 532
 Sony Corporation v Anand [1981] FSR 398
 Union Carbide Corporation v BP Chemicals Ltd 1995 SC 398; 1995SLT 972; 1995 SCLR 524

The cause called before the First Division, comprising the Lord President (Rodger), Lord Kirkwood and Lord Caplan for
a hearing.

At advising, on 2 April 1998—
Lord President (Rodger)——

The petitioner is the Iomega Corporation (‘Iomega’), a company incorporated in Delaware. The respondents are Myrica
(U.K.) Ltd (‘Myrica’), a company with its registered office in Fife. Myrica are a wholly owned subsidiary of Nomaï SA,
France (‘Nomaï’). Iomega raised this petition under sec 1 of the Administration of Justice (Scotland) Act 1972 and sought
commission and diligence to recover certain documents, property and evidence on the basis that they proposed to raise an
action in the Court of Session against Myrica for interdict and damages based on copyright infringement and breach of
confidentiality. On 25 July 1997 Lord Johnston pronounced a first order in the petition and granted commission and diligence,

http://uk.westlaw.com/Document/I93CF3A20E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I1E0AA2D0E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I32A2D4F0E43611DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I5E960B41E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I6EC32070E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I707F7671E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I7965C0A1E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I7B14F740E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I8911E600E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I920CF0B0E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I93CF3A20E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I9A1ED3E1E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IB8BC5A21E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IC3265E20E42711DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IB6C68821E42811DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/IDFC86D10E42811DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)
http://uk.westlaw.com/Document/I1E0AA2D0E44911DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Search)


Iomega Corp v Myrica (UK) Ltd (No.2), 1998 S.C. 636 (1998)

© 2020 Thomson Reuters. 3

including a warrant to the Commissioner to enter Myrica's premises and ‘to search for and take all other steps which he may
consider necessary to take possession of or preserve the documents, property and evidence’ referred to in the specification.
The interlocutor ended by authorising and ordaining the commissioner ‘to take possession of and to preserve all and any of the
said documents, property and evidence and to convey the same to the Court of Session and there to consign the same with the
Deputy Principal Clerk of Session or her nominee, there to be detained pending further Orders of the Court’. The commission
was executed and items were recovered. They were duly consigned to the Deputy Principal Clerk. On 14 August 1994 Lord
Abernethy refused Myrica's motion for redelivery of the documents, photographs and property listed in the inventory of
recoveries, except for two items. The following day Myrica dropped their motion for leave to reclaim.

There have been various contested hearings on the petition since that time, but for present purposes it is sufficient to notice
that on 5 February 1998 Iomega moved the Lord Ordinary (Lord Macfadyen) to grant a motion (Motion C) in the *638
following terms: ‘To allow the petitioners and their agents to found upon and make use of the documents referred to in 2
supra in jurisdictions furth of Scotland in respect of litigations commenced or to be commenced involving the petitioners, the
respondents or the parent company of the respondents or any group company related to the respondents or any individuals
holding positions in companies related to the respondents.’ The Lord Ordinary refused Iomega's motion ‘for authority to
make use of the documents recovered under diligence in jurisdictions furth of Scotland’, but subsequently granted them leave
to reclaim. No point about the exact nature of the documents arose in argument before us.

The Lord Ordinary refused the motion because, following an earlier decision of Lord Penrose in Dailey Petroleum Services
Corporation v Pioneer Oil Tools Ltd , he took the view that it was incompetent for the court to grant the authority which
Iomega sought.

Section 1 of the Administration of Justice (Scotland) Act 1972 (‘the 1972 Act’), so far as relevant, provides: ‘(1) Without
prejudice to the existing powers of the Court of Session and of the sheriff court, those courts shall have power, subject to
the provisions of subsection (4) of this section, to order the inspection, photographing, preservation, custody and detention
of documents and other property (including, where appropriate, land) which appear to the court to be property as to which
any question may relevantly arise in any existing civil proceedings before that court or in civil proceedings which are likely
to be brought, and to order the production and recovery of any such property, the taking of samples thereof and the carrying
out of any experiment thereon or therewith…. (2) Notwithstanding any rule of law or practice to the contrary, the court may
exercise the powers mentioned in subsection (1) or (1A) of this section—(a) where proceedings have been commenced, on
the application, at any time after such commencement, of a party to or minuter in the proceedings, or any other person who
appears to the court to have an interest to be joined as such party or minuter; (b) where proceedings have not been commenced,
on the application at any time of a person who appears to the court to be likely to be a party to or minuter in proceedings
which are likely to be brought; unless there is special reason why the application should not be granted.’ Section 1 has come
to be associated in many practitioners' minds with the kind of ‘dawn raids’ which were authorised by this court in British
Phonographic Industry Ltd v Cohen, Cohen, Kelly, Cohen & Cohen Ltd on the model of the Anton Piller orders approved by
the Court of Appeal in Anton Filler KG v Manufacturing Processes Ltd. And indeed that was the nature of the order granted
by Lord Johnston in this case. None the less sec 1 , which antedated Anton Piller , was actually designed to remedy what were
seen to be two problems in the pre-existing law: it was difficult for a party to obtain commission and diligence to recover
documents before the closing of the record and a fortiori it was not possible for a party to obtain an order from the court to
recover documents before proceedings were begun. Subsections (1) and (2)(a) of sec 1 dealt with the first of these problems,
while subsecs (1) and (2)(b) dealt with the second. Orders under subsecs (1) and(2)(b) can be obtained, of course, where
there is none of the urgency which characterises the exceptional kind of situation where a dawn raid is permitted. It is worth
noticing that the power to recover documents in an action before the record is dosed is just as much a creature of sec 1 as is
the power to recover the same documents before proceedings are begun.

The other matter which it is important to notice is that, while of great significance, sec 1 of the 1972 Act is indeed concerned
only to extend the range *639  of situations in which the court may make an order for the production or preservation etc of
property. It has no bearing whatever on what happens after that order has been carried out and the items have been handed
over to the court. Once items are in the hands of the court, what is to be done with them is governed by the Rules of Court
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and any orders pronounced by the court. The position varies, depending on the purpose of the commission and diligence.
Where an order has been pronounced for the production of documents or other property, r 35.5 means that, whether the
items have been recovered under sec 1 or at common law, they are dealt with either in terms of r 35.3(3)–(11) or in terms
of r 35.4(10)–(14). In a case like the present, on the other hand, where items have been recovered and an order for their
preservation and consignation to the Deputy Principal Clerk has been pronounced, the less specific r 35.7(3) applies and the
items are held subject to the further order of the court: ‘The report of the execution of the commission and diligence, any
document or other property taken by the commissioner and an inventory of such property, shall be sent by the commissioner
to the Deputy Principal Clerk for the further order of the court.’ In this case the court did indeed grant various further orders
of some complexity, regulating the conditions under which the items could be inspected.

Section 1 of the 1972 Act applies only where any proceedings are raised or are likely to be raised in Scotland. Counsel told us
that Iomega are involved in what was described as ‘a global litigation’ with Nomaï and its associated companies. Proceedings
had been raised or were contemplated in the United States, France, the Netherlands, Germany, Australia and England, as
well as with the European Community authorities. In its original form sec 1 would not have given the court power to order
the production or preservation of items for use in any litigations which had been raised or which were likely to be raised
in these jurisdictions.

The range of sec 1 was extended, however, by sec 28 of the Civil Jurisdiction and Judgments Act 1982 (‘ sec 28 ’) which says
that: ‘When any proceedings have been brought, or are likely to be brought, in another Brussels or Lugano Contracting State
or in England and Wales or Northern Ireland in respect of any matter which is within the scope of the 1968 Convention as
determined in Article 1, the Court of Session shall have the like power to make an order under section 1 of the Administration
of Justice (Scotland) Act 1972 as amended by the Law Reform (Miscellaneous Provisions) (Scotland) Act 1985 as if the
proceedings in question had been brought, or were likely to be brought, in that court.’ By virtue of sec 28 , for the purpose
of any proceedings in France, the Netherlands, Germany and England, for instance, Iomega could have used the powers
under sec 1 of the 1972 Act in exactly the same way as for proceedings in Scotland. In other words, on an application by
Iomega this court could have ordered the production or preservation and consignation of items in connection with actual or
prospective proceedings in those countries.

On behalf of Myrica, counsel argued that, even although the items had actually been recovered already under sec 1 (albeit
for prospective Scottish proceedings), the only correct step for Iomega to take, if they wanted to use the items for purposes
of proceedings in a country covered by the 1968 Convention, was to raise a fresh petition under sec 1 of the 1972 Act, as
applied by sec 28 , or else to use the procedure under the Evidence (Proceedings in Other Jurisdictions) Act 1975 which I
shall discuss in a moment.

*640

In my view further proceedings under sec 1 of the 1972 Act as applied by sec 28 would have been otiose: the court had
already used its powers under sec 1 ; the items were already in the control of the court and the court could not have made a
further order for their preservation and consignation to the Deputy Principal Clerk. Indeed where an order for preservation
is made under sec 1 , whether for domestic or foreign proceedings, the position is the same and is covered in either event by
Rule of Court 35.7: the items are held pending the further order of the court. In either situation, if a motion for permission
to use the items for foreign proceedings were made, the issue for the court would be essentially the same: whether to give
permission to the party, at whose instance the items had been recovered, to found on them and make use of them in respect
of litigations abroad. The nub of the argument for Myrica must, however, be that, although the terms of r 35.7 apply in each
case, it is competent for the court to give this permission where items have been recovered for the purpose of proceedings
abroad but not where they have been recovered for the purpose of proceedings in Scotland.

Since r 35.7 applies in each case, if it exists, this specific restriction on the court's power to give permission for the use of
items which have been recovered must be justified by something outside the terms of the rule. Perhaps the most obvious
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argument, which was implicit at least in what was said by counsel, is that, where items have been recovered in connexion
with actual or prospective Scottish proceedings, they can be used for such Scottish proceedings alone and not for foreign
proceedings; whereas, where items have been recovered in connexion with actual or prospective foreign proceedings, they
can be used for such foreign proceedings.

This argument forces the court to ask itself what use can be made of items recovered under commission and diligence at
common law. Despite the best efforts of counsel they could find no authority whatever on this point. Counsel for Iomega
submitted, however, that in principle the proper position was that a person who recovered items under a commission and
diligence was under an implied obligation not to use the items, including any information in them, for a purpose other than the
conduct of the proceedings or prospective proceedings in respect of which they had been recovered, without the permission
or further order of the court. While he thus recognised that a person who recovered items would normally be restricted in what
he could do with them, counsel none the less contended that, if so minded, the court, which had granted the diligence and in
whose hands the items were recovered, could authorise their use in connexion with proceedings other than the proceedings
in respect of which they had been recovered. So, for instance, if documents had been recovered for use in proceedings in
a particular case in the Court of Session, but were relevant to other proceedings in which the party recovering them was
involved, then the court could authorise the party to use them in those other proceedings. Similarly, the court could authorise
their use in proceedings in the sheriff court. While counsel for Myrica rightly pointed out that these particular issues did not
arise directly in the present proceedings, she conceded that this court could authorise the party who had recovered documents
to make use of them in proceedings in the sheriff court. Although she did not deal with the case of other proceedings in the
Court of Session, it appears to me that her concession would necessarily apply there also.

Although there is no authority on the point, I am satisfied that in principle the basic position must be as outlined by counsel
for Iomega. A party who, as a *641  result of commission and diligence, obtains possession of documents or other items is
subject to an implied obligation or undertaking to the court not to use them nor to allow them to be used for any purpose other
than the conduct of the actual or prospective proceedings in respect of which they have been recovered. This is in line with
the position in English law as laid down by the House of Lords in Home Office v Harman and in Crest Homes plc v Marks at
pp 853G – 854B per Lord Oliver of Aylmerton. It is also consistent with the general thrust of Rules of Court 35.3 and 35.4.

On the other hand I suspect that in practice documents must quite frequently have been used as the basis of proceedings in
other actions. For example, a pursuer may recover documents and discover from them that he has sued the wrong person
and that the appropriate defender is, say, a different company. I should be surprised if it were argued that he could not be
permitted to use the documents in fresh proceedings against the other company without first returning them to the haver and
then solemnly seeking a fresh commission and diligence in the new proceedings. Similarly, a pursuer may discover from the
documents which he has recovered that he should also have sued someone else as a defender. He may, of course, amend to add
that person as an additional defender in the same proceedings, but he could equally competently sue him in a separate action.
If he could use the documents in the proceedings to which the new person had been added as a defender by amendment, I
can see no reason in principle why he should not equally be permitted to use them in separate parallel proceedings. Indeed it
would be possible for the pursuer to achieve this effect by having the court grant a decree making the evidence in the original
proceedings evidence in the parallel proceedings also.

The concessions which counsel for Myrica made were therefore properly, and indeed inevitably, made since there is nothing
in the authorities which negatives the power of the court to give the necessary permission in these circumstances and the lack
of any such power could be a source of injustice. I am therefore satisfied that this court has power to permit items, recovered
for particular proceedings in this court, to be used for other domestic proceedings where that would be in the interests of
justice. Again this is in line with the analysis by Lord Oliver in Crest where he pointed out that, since the implied obligation
or undertaking as to the use of items was an obligation or undertaking to the court, it can, in appropriate circumstances, be
released or modified by the court at p 854B ). See also, for instance, Halcon International Inc v The Shell Transport and
Trading Company at p 121 per Megaw LJ. Nor in my view does it make any difference whether the items have been recovered
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by commission and diligence at common law after the closing of the record or under sec 1 of the 1972 Act before the closing
of the record or before proceedings are begun.

The crucial point in all cases is whether the court has power to permit the use of items in respect of any proceedings except
those actual or potential proceedings for which they were recovered. Once it is decided that the court has such a power, I
see no basis upon which it could be said that the court has the power to give such permission in respect of other Scottish
proceedings but not in respect of proceedings elsewhere in the United Kingdom, or elsewhere in the world. Since it is the
court which has the power to give the necessary permission and the party can do nothing without that permission, the court
can attach any conditions which it thinks fit to any permission which it grants. Where items were to be used in proceedings
outside Scotland, the court might choose to *642  impose conditions which would not apply in other cases. The attaching
of appropriate conditions would give rise to no issue of competency and the framing of such conditions would be a matter
for the exercise of the court's discretion.

If, as I hold, the court would otherwise have the power to permit items to be used in relation to proceedings in other
jurisdictions, I must consider whether that power has been removed by the Evidence (Proceedings in Other Jurisdictions) Act
1975 (‘the 1975 Act’). Section 1 provides: ‘Where an application is made to the High Court, the Court of Session or the High
Court of Justice in Northern Ireland for an order for evidence to be obtained in the part of the United Kingdom in which it
exercises jurisdiction, and the court is satisfied—(a) that the application is made in pursuance of a request issued by or on
behalf of a court or tribunal (‘the requesting court’) exercising jurisdiction in any other part of the United Kingdom or in a
country or territory outside the United Kingdom; and (b) that the evidence to which the application relates is to be obtained
for the purposes of civil proceedings which either have been instituted before the requesting court or whose institution before
that court is contemplated, the High Court, Court of Session or High Court of Justice in Northern Ireland, as the case may
be, shall have the powers conferred on it by the following provisions of this Act.’ Section 2 contains inter alia the following
provisions: ‘(1) Subject to the provisions of this section, the High Court, the Court of Session and the High Court of Justice
in Northern Ireland shall each have power, on any such application as is mentioned in section 1 above, by order to make such
provision for obtaining evidence in the part of the United Kingdom in which it exercises jurisdiction as may appear to the
court to be appropriate for the purpose of giving effect to the request in pursuance of which the application is made; and any
such order may require a person specified therein to take such steps as the court may consider appropriate for that purpose.
(2) Without prejudice to the generality of subsection (1) above but subject to the provisions of this section, an order under this
section may, in particular, make provision—…(b) for the production of documents; (c) for the inspection, photographing,
preservation, custody or detention of any property….’

The procedure in such applications to this court is governed by Chapter 66 of the Rules of Court. Broadly speaking, the foreign
court prepares a letter of request which is transmitted to the Foreign Office. Once the formalities have been completed, the
Lord Advocate raises a petition in the Inner House and the court may grant the appropriate order to assist the foreign court.
In the case of proceedings involving Iomega in Australia or in America, therefore, where sec 28 would not apply, the court
in question could use this procedure to ask the Court of Session to make whatever order might be appropriate to give effect
to the request. In particular this court could make an order for the production of documents or for the preservation, custody
or detention of any property. The wording of sec 1 of the 1972 Act and sec 2(2) of the 1975 Act is in these respects similar.

The argument that the 1975 Act and the associated Rules of Court exclude any power for the court to grant Iomega's motion is
to be found clearly stated in the opinion of the Lord Penrose in Dailey Petroleum Services . In that case, by means of a petition
under sec 1 of the 1972 Act, Dailey Petroleum Services had recovered evidence for use in intended proceedings in Scotland.
Those *643  proceedings were raised. Subsequently, by motion in the petition process, Dailey Petroleum Services sought
production of the evidence which had been recovered for the purposes of the summons, to enable their legal representatives
in Texas to prepare letters of request in court proceedings there against a different company. In refusing the motion Lord
Penrose said (at pp 759H – 760B ): ‘In my opinion the Evidence (Proceedings in Other Jurisdictions) Act 1975 together with
rule 102A provide a comprehensive and self contained code for regulating the recovery and production in this country of
documentary and other material of the kind involved in the present case for use in foreign civil proceedings in courts within
the scope of the Act. The specific protective provisions included in the Act, and the provision of the rules to the effect that
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applications are Inner House business to be pursued by petition accompanied by certificates of the factors enumerated in the
rule, indicate clearly the precise and particular nature of the requirements to be met by an applicant before this court will
make material of the specified kind available for use abroad. Given the terms of the 1975 Act it is at least less than likely
that the 1972 Act was conceived as being comprehensive enough in its terms to provide for the recovery and production of
material in the way suggested by the present motion. That apart, it appears to me to be clear from its terms that the 1972
Act was concerned with the recovery and production of documents and other materials for use in litigation in Scotland and
that the respondents were well founded in this case in challenging the competency of the course proposed in the petitioners'
motion. It appeared to me that the course proposed by the petitioners involved the subversion of the procedures envisaged
in the 1975 Act. In terms of that Act one would anticipate that the procedural and evidential rules of the local court would
have been tested by that court on an application made to it for letters of request to be issued according to the understanding of
local parties of the issues raised in proceedings there and upon a definition of the scope of the recovery that derived from an
application of those evidential and procedural rules. On consideration of letters of request by this court relevant Scottish rules
would fall to be superimposed and recovery would be limited, in the case of documents and corporeal moveable property, to
those items which passed the successive tests of the foreign and Scottish courts' rules. The course proposed by the petitioners
would involve the use of materials recovered in Scotland for Scottish purposes as a means of instructing the court in Texas
as to the scope of likely recovery. The court there would in effect be equipped with a description of the material available
as an aid to defining the scope of the letter of request. In the nature of things that use of the material must involve the risk
of eliding the application of local Texan procedural and evidential rules at the first stage of consideration of the scope of
any letter of request. The implications for the present respondents of the disclosure of the material in this way in the United
States of America must be a matter of pure speculation. But one can readily understand the apprehension expressed on their
behalf in argument before me. In the whole circumstances, it appeared to me both as a matter of competency and as a matter
of substantial fairness the motion should be refused.’

Lord Penrose's argument on competency proceeds from the view that the 1975 Act and the relevant Rules of Court (now
Chapter 66) provide a comprehensive and self-contained code for regulating the recovery and production in this country of
material for use in foreign proceedings in courts *644  within the scope of the Act. It is because the code is comprehensive
that it is said that it would be incompetent for the court to grant the present motion. As counsel for Myrica put it, unless sec
28 is available, the only route is by the 1975 Act.

I have held that, apart from the 1975 Act, the court would have power to authorise a party to use items, which had been
recovered for domestic proceedings, in relation to foreign proceedings. The court must continue to have that power unless the
1975 Act removes it either expressly or by necessary implication. It was not suggested that the 1975 Act expressly removed
any such power. I infer that Lord Penrose considered that the terms of the 1975 Act were necessarily inconsistent with the
court having or retaining any such power. It appears from the report of Dailey Petroleum Services that, before reaching that
view, his Lordship was not referred to any authorities on the point. By contrast we were referred to a consistent line of English
cases where, after the 1975 Act, it has been held that it is competent for the courts to allow items recovered for the purposes of
proceedings in England to be used in relation to proceedings abroad. These decisions demonstrate that the English courts are
of the view that the 1975 Act did not by implication remove any power to permit a party to use items, discovered for domestic
proceedings, for proceedings in other jurisdictions. The first case to which we were referred was Halcon International , dating
from 1978. The applicants sought to use documents in Dutch patent proceedings. The application was refused on its merits,
but the Court of Appeal clearly considered that it was competent. See also Sony Corporation v Anand , a decision of Browne-
Wilkinson J; Bayer AG v Winter , decisions of Hoffmann J; Dory v Wolf GmbH , a decision of Aldous J; Apple Corps Ltd
v Apple Computer Inc , a decision of Ferris J; Bank of Crete SA v Koskotas (No 2) and, last but not least, Cobra Golf Inc
v Rata , a decision of Laddie J.

As these cases illustrate, an inspection of the terms of the 1975 Act reveals no necessary implication that it prevents this court
from giving Iomega permission to use items recovered in the present proceedings in connexion with proceedings elsewhere.
The fact that the 1975 Act embodies a particular procedure does not of necessity mean that this procedure supersedes any other
power in the court. It might be held to do so if the other power were by its very nature inconsistent with the statutory power.
It appears that Lord Penrose indeed considered that the procedure in the 1975 Act and the relevant rules was necessarily
inconsistent with a power for an Outer House judge to grant authority for the use of material in foreign proceedings. In my
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view, however, the Rules of Court do not yield that inference. They show, of course, that a petition under the 1975 Act is to be
dealt with by the Inner House. That may well have been thought appropriate, in view of the fact that the application was to be
made by the Lord Advocate acting ultimately on behalf of a foreign court to which this court owes duties of comity. But this is
not of itself a reason for saying that an Outer House judge cannot deal with an application which, while touching on the same
subject-matter, is of a different kind and is made, not by the Lord Advocate, but by a party to an existing Outer House process.

In so far as Lord Penrose identified factors which might have the effect of undercutting various procedural safeguards in
the foreign proceedings, as he himself recognised, these may properly be regarded as factors relating to the merits of any
application. That is how they have been regarded in the English cases to which I have referred. Doubtless the 1975 Act
contains certain built-in safeguards for ensuring that any order granted is appropriate; this does not *645  mean that a court
which is asked to grant a motion to allow items to be used in foreign proceedings cannot also build suitable equivalent
safeguards into its determination. In my view therefore there is nothing in the terms of the 1975 Act which necessarily implies
that it is incompetent to grant a motion of this kind.

Counsel for Myrica argued, however, that in their Report in 1982 the Scottish Committee on Jurisdiction and Enforcement
chaired by Lord Maxwell considered that the court did not have any power to permit the use of documents in another
jurisdiction. She referred us in particular to paragraphs 5.258–253 and to paragraph 19 in the table on p 370 . Counsel
submitted that these passages showed that the Committee were of the view, not merely that no Scottish court could make an
order for the recovery or preservation of documents for use overseas, but also that it was incompetent for a court to permit
items which had already been produced or preserved to be used in another jurisdiction. It is out of no disrespect for that
distinguished Committee that I do not analyse this part of their report. It is quite true that they do not appear to envisage a
motion like the present one or the court granting permission for the use of items in another jurisdiction. This is not surprising
since a glance at the dates of the English cases to which I have referred shows that motions of this kind and decisions on
such motions have really only blossomed from about 1978 onwards and most of the relevant cases date from the period since
the Committee's report. On the other hand, precisely because they did not envisage this situation, the Committee did not
direct their minds to the matter or to the considerations which have been advanced to us. I am satisfied therefore that the
Committee were dealing only with the availability of orders for the production or preservation of property and that their views
were directed to those matters rather than to the use which could be made of any items which had already been recovered
in competent proceedings. It would accordingly be wrong to interpret their words as containing any expression of opinion
on the competency of the court granting a motion of this kind.

Counsel also referred us to the decision of this court in Union Carbide Corporation v BP Chemicals which the Lord Ordinary
mentions in his opinion. That case was concerned, however, with a different issue, viz, whether the court should grant an
application, under sec 1 of the 1972 Act as applied by sec 28 , for commission and diligence for the inspection and recovery
of documents and other property for use in proceedings between the parties in England. While the Lord President discusses
the kinds of factors which may be relevant in deciding whether to grant commission and diligence in such circumstances,
nothing in his Lordship's opinion has any bearing on the issue of competency which arises in this case. In particular there is
nothing in the opinion to suggest that it would be incompetent for the court to grant this type of motion.

My conclusion therefore is that the court can competently give a party permission to make use of items, recovered for the
purposes of Scottish proceedings, in relation to proceedings in another jurisdiction. So far as competency is concerned, it
makes no difference whether the items have been recovered by commission and diligence at common law or under sec 1
of the 1972 Act. It follows that Dailey Petroleum Services should be overruled. No submissions were made about the less
usual situation where the court simply orders a party to produce items relevant to the proceedings, but I can see no reason
why the position would be different in such cases.

*646
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While the court may therefore competently grant a motion for permission to use documents in another jurisdiction, for the
very kinds of reasons outlined by Lord Penrose in Dailey Petroleum Services , the court will require to consider all the relevant
circumstances before granting such a motion. Especially since the court has no experience in handling such motions, it would
be unwise to attempt to lay down in any detail the approach which should be followed. None the less some points are clear.

First, in Crest Lord Oliver stressed that he did not wish anything which he said in that case ‘to be thought to detract from the
integrity of the implied undertaking given to the court on behalf of a party obtaining an order for discovery’ (at p 857H ).
Mutatis mutandis that observation is equally applicable in Scotland. It follows, again in the words of Lord Oliver, that it is
not for the party resisting a motion of this kind ‘to advance reasons why the implied undertaking should not be released but
rather for the [petitioners] to demonstrate cogent and persuasive reasons why it should be released’ (at p 859G ). In deciding
whether to grant permission and, if so, on what conditions, the court is exercising a discretion and the guiding principle in
the exercise of that discretion will be the interests of justice in the circumstances of the particular case. The English cases
which I have mentioned illustrate the variety of considerations which have been taken into account by the English courts.
They are usefully summarised by Laddie in Cobra Golf Inc at pp 830 – 832 . Judges in our courts may well find it useful to
have regard to similar factors when deciding how to exercise their discretion.

It is clear that a judge who is called on to grant permission for the use of items in another jurisdiction will wish to be as
fully informed as possible about the facts which are relevant to his exercise of discretion. For instance, he will wish to know
in which court or courts the documents are to be used and he will also wish to be informed about any relevant rules of
procedure in the other jurisdiction. A judge can properly expect to be as well informed about the relevant factors as he would
be in sec 28 proceedings. Therefore, except perhaps in the most straightforward cases where there is likely to be no dispute
about the relevant factors, the party seeking the court's permission should set out the relevant circumstances in writing and
his opponent should have an opportunity to lodge answers. Where, as here, the matter arises in petition proceedings, the
appropriate procedure may be by Note and Answers, while in an action it would be by Minute and Answers.

In this case no such Note was lodged and the motion was in somewhat imprecise terms. It appears that additional information
was supplied to the Lord Ordinary in the course of the hearing of the motion. Nevertheless the Lord Ordinary found that ‘the
level of detail provided falls far short of what would be required in a sec 28 application or what would enable me to come to
an informed conclusion about whether release of the recoveries for use in those other jurisdictions would assist, or subvert,
the orderly progress of proceedings there. Indeed such information as counsel for Myrica gave about the stage of discovery
reached in the proceedings in the United States tended to suggest that release of the recoveries from the present process for
use there would fit ill with what appears to be a careful, and carefully controlled, procedure. In the result, therefore, even
if I had not held the motion incompetent, I would not have been prepared on the information presently before me to grant
it.’ On behalf of Iomega, counsel accepted that he could not argue that on the *647  information available to him the Lord
Ordinary would have exercised his discretion wrongly in refusing his motion. We are indeed satisfied from what the Lord
Ordinary says that he was not provided with the information which would have been necessary for the proper exercise of
his discretion. It follows that, even if he had considered that the motion was competent, the Lord Ordinary would have been
right not to grant it. We shall accordingly refuse the reclaiming motion. It will be for Iomega to decide whether to renew their
application and, if so, whether the circumstances are such that it would be necessary to proceed by lodging a Note.

Lord Kirkwood——

Your Lordship in the chair has set out the facts of the case, the statutory background and the submissions made on behalf
of each of the parties.
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At common law the Scottish courts have power to order the recovery of documents and other property in a litigation which
has already been raised in Scotland. Section 1 of the Administration of Justice (Scotland) Act 1972 permitted the recovery of
documents and other property in relation to which any question may relevantly arise if civil proceedings have already been
raised or are likely to be brought. An application under sec 1 is for a controlled recovery of vital evidence in the hands of a
commissioner appointed by the court merely to secure its preservation ( British Phonographic Industry Ltd v Cohen, Cohen,
Kelly, Cohen and Cohen Ltd per Lord President Emslie at p 138 ). Section 1 of the 1972 Act thus permitted documents to
be recovered before the record was closed and even before an action had been raised, although in the latter case the power
could only be exercised if civil proceedings were likely to be brought in Scotland. The powers of the court under sec 1 were
extended by sec 28 of the Civil Jurisdiction and Judgments Act 1982 which provided that the Court of Session could make
an order under sec 1 for inter alia the preservation, custody and detention of documents and other property in relation to
proceedings, or proceedings which were likely to be brought, in certain other specified countries including England, France,
the Netherlands and Germany. The purpose of the extension was to enable the Scottish court to make available to parties
who are litigating or are likely to litigate in a contracting state such measures for the preservation, detention, production and
recovery of documents and other property as are available under sec 1 to those who are litigating or are likely to litigate in
this country ( Union Carbide Corporation v BP Chemicals Ltd per Lord President Hope at p 402 ).

Section 1 of the Evidence (Proceedings in Other Jurisdictions) Act 1975 provides inter alia that an application may be made
to the Court of Session for an order for evidence to be obtained if (a) the application is made in pursuance of a request
issued by or on behalf of a court or tribunal (‘the requesting court’) exercising jurisdiction in any other part of the United
Kingdom or in a country or territory outside the United Kingdom, and (b) the evidence to which the application relates is
to be obtained for the purposes of civil proceedings which either have been instituted before the requesting court or whose
institution before that court is contemplated. It will therefore be seen that the 1975 Act lays down a procedure whereby any
foreign court, including a court in a country not covered by sec 1 as amended by sec 28 of the 1982 Act, can seek an order
for evidence to be obtained in the United Kingdom. An order can make provision for inter alia the production of documents
and the preservation, custody or *648  detention of any property. The request is made by the foreign court and there is, of
course, no requirement that proceedings are contemplated in the Scottish courts.

In the present case the petitioners presented an application to the Court of Session under sec 1 of the 1972 Act seeking the
recovery of certain specified documents, property and evidence. The application was made on the basis that the petitioners
proposed to raise an action in the Court of Session against Myrica for interdict and damages based on alleged infringement
of intellectual property rights and breach of confidentiality. We were also informed by counsel for the petitioners that Iomega
are involved in what was described as a ‘global litigation’ with Nomai SA, France and that actions had been raised, or were in
contemplation, in inter alia the United States, France, the Netherlands, Germany, Australia and England. Myrica is a wholly
owned subsidiary of Nomai. After sundry procedure the Lord Ordinary granted the commission and diligence sought. The
commission was executed and the items sought by the petitioners were recovered. Once they had been recovered they were
placed in the safe keeping of the Deputy Principal Clerk of Session to await the further order of the court (Rule of Court
35.7(3)). In the circumstances there is no dispute that the order made by the court in terms of sec 1 of the 1972 Act was
competent.

The petitioners then enrolled a motion seeking the authority of the court to allow the petitioners and their agents to found upon
and make use of the documents which have already been recovered ‘in jurisdictions furth of Scotland in respect of litigations
commenced or to be commenced involving the petitioners, the respondents or the parent company of the respondents or any
group company related to the respondents or any individuals holding positions in companies related to the respondents’. In
these circumstances the first question for our determination is whether or not it is competent for the court to make a further
order permitting the documents which have already been recovered to be used in proceedings raised or to be raised in a
foreign jurisdiction, including a jurisdiction not covered by sec 28 .

The Lord Ordinary, following the decision of Lord Penrose in Dailey Petroleum Services Corporation v Pioneer Oil Tools Ltd
, held that the motion was incompetent. In Dailey Lord Penrose expressed the opinion that the Evidence (Proceedings in Other
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Jurisdictions) Act 1975 together with r 102A provides a comprehensive and self-contained code for regulating the recovery
and production in this country of documentary and other material for use in foreign civil proceedings in courts within the
scope of the Act and that the provisions of that Act indicated clearly the precise and particular nature of the requirements to be
met by an applicant before the Scottish court will make material of the specified kind available for use abroad. He considered
that the terms of the 1972 Act made it clear that the Act was concerned with the recovery and production of documents and
other materials for use only in litigations in Scotland. In the present case the Lord Ordinary stated that the existence of sec 28
of the 1982 Act reinforced the conclusion that sec 1 , as originally enacted, was concerned solely with proceedings brought or
likely to be brought in Scotland, and that the only proper procedure for obtaining authority to recover documents in Scotland
for use in a country to which sec 28 does not apply, such as the United States, is by letter of request under the 1975 Act.

In my view, it is clear that sec 1 of the 1972 Act, as originally drafted, envisaged that the documents and other property
recovered in pursuance of an application *649  made under that section were to be used for the proper conduct of proceedings
raised, or to be raised, in the Scottish courts. In other words, when documents or other property are recovered under a sec
1 order, the recovery is subject to an implied obligation that the material recovered will be used only in connection with
proceedings raised, or to be raised, in Scotland. The question which now arises, and in relation to which there is apparently
a dearth of authority in Scotland, is whether, once documents and other property have been recovered following a sec 1
application, the court has an inherent power at common law, subject to the exercise of its discretion, to permit the documents
which have been recovered to be used in proceedings raised, or likely to be raised, in any foreign jurisdiction. In other words,
can the Scottish courts release the party who applies for such permission from the implied obligation that the property is
only to be used in Scottish proceedings?

As I have said, the documents with which we are concerned in this case have already been recovered pursuant to a competent
application made in terms of sec 1 of the 1972 Act and are at present in the custody of the court awaiting the further order of
the court. On behalf of the respondents it was submitted that the fact that sec 1 of the 1972 Act (as amended) permitted the
recovery of documents and other property for use in civil proceedings brought, or likely to be brought, in Scotland or in the
courts of other specified jurisdictions, taken along with the provisions of the 1975 Act, which provided that a request could
be issued by a requesting court in any other country, enabled the inference to be drawn that in the case of documents and other
property required for use in any other jurisdiction, such as the United States or Australia, the only competent procedure was
a request under the 1975 Act. It was also said that such a request had to be made by the foreign court and that if documents
recovered in terms of an order made under sec 1 of the 1972 Act were made available by the Scottish courts for use in a
jurisdiction not covered by sec 1 as amended, the result would be that a party, by seeking a sec 1 order and then obtaining
the permission of the court to use the property in a foreign jurisdiction, would thereby be able to circumvent the provisions
of the 1975 Act.

In the present case the petitioners sought the sec 1 order on the basis that they intended to raise proceedings in Scotland
against the respondents. While, in the case of documents and other property recovered in pursuance of such a sec 1 order,
there is an implied obligation that they should be used only in connection with proceedings in Scotland, the 1972 Act does
not contain any provision which prohibits their use in relation to proceedings in any foreign jurisdiction. Further, I do not
consider that the existence of the provisions of the 1975 Act are habile to create an irrebuttable inference that any documents
recovered in pursuance of a sec 1 order must only be used in actual or anticipated proceedings in Scotland or in the other
countries specified in sec 28 of the 1982 Act. Once documents have been recovered in pursuance of a sec 1 order, or following
a commission and diligence, they are in the custody of the court and in my opinion it is for the court to decide, in the exercise
of its discretion, what use should be made of them. In particular, I consider that it is competent for the court, if so advised,
to permit the documents and other property to be used in connection with proceedings, actual or prospective, in any foreign
jurisdiction, always provided that the court is satisfied that it would be in the interests of justice that such use should be
permitted. I can find nothing in any of the statutory provisions which fetters the power of the court in this respect. Further, in
my opinion, it is in accordance with principle that the Scottish court should *650  have an inherent power at common law to
decide what use should be made of the documents and other property once they have been recovered in pursuance of an order
made under sec 1 , or by virtue of a commission and diligence, and are in the custody of the court. In the circumstances I have
reached the conclusion that the motion before the Lord Ordinary was competent and that the case of Dailey was wrongly
decided and should be overruled.
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My view on this matter is supported by a consideration of the English authorities to which we were referred, but which were
not before Lord Penrose in the case of Dailey . Where an Anton Piller order is made, and documents have been recovered for
preservation in pursuance of that order, it is now established that the English courts can authorise the documents to be used
in the courts of a foreign jurisdiction, notwithstanding the provisions of the 1975 Act. In the British Phonographic Industry
Ltd case, Lord President Emslie observed (at p 138 ) that the tests which the English courts will apply in deciding whether or
not to make Anton Piller orders appear to be the same as those which are appropriate for application by Outer House judges
in Scotland. In Crest Homes plc v Marks Lord Oliver of Aylmerton (at pp 853 to 854 ) made the following observations: ‘The
purpose of an Anton Piller order is, primarily, the preservation of evidence which might otherwise be removed, destroyed
or concealed but it operates, of course, also as an order for discovery in advance of pleadings. It is clearly established and
has recently been affirmed in this House that a solicitor who, in the course of discovery in an action, obtains possession of
copies of documents belonging to his client's adversary gives an implied undertaking to the court not to use that material nor
to allow it to be used for any purpose other than the proper conduct of that action on behalf of his client: see Home Office
v Harman . It must not be used for any “collateral or ulterior” purpose, to use the words of Jenkins J in Alterskye v Scott
, approved and adopted by Lord Diplock in Harman's case, at p 302 . Thus, for instance, to use a document obtained on
discovery in one action as the foundation for a claim in a different and wholly unrelated proceeding would be a clear breach
of the implied undertaking…But the implied undertaking is one which is given to the court ordering discovery and it is clear
and is not disputed by the appellants that it can, in appropriate circumstances, be released or modified by the court.”

In Dory v Wolf GmbH Aldous J observed (at p 271 ) as follows: ‘It is well settled that the court has a discretion to permit a
party who has obtained documents on discovery to use such documents for purposes other than the purposes of the action and
in particular for use in other proceedings, whether they be in the United Kingdom or abroad, despite the implied undertaking
to the contrary, but that discretion will only be exercised to allow such use in very special circumstances. Each case must
turn on its own facts.’

In my opinion, the principles applicable to the use to be made of documents and other property which have been recovered
by virtue of an order of the court are the same in Scotland as they are in England and I consider that the Scottish courts have
a power similar to that exercised by the English courts in relation to the use to which such documents and other property can
be put. There is apparently no authority on this matter in Scotland but, like Hoffmann J (as he then was) in Bayer AG v Winter
(No 2) at p 362 , I am not troubled by the lack of precedent if the order sought would not offend against principle or policy.
It is easy to envisage a case where a competent application has been made, and granted, in terms of sec 1 of the 1972 Act
and the documents recovered *651  disclose a basis for raising proceedings in another jurisdiction not covered by sec 1 as
amended, or provide support for proceedings which have already been raised in another such jurisdiction, hi my opinion, the
existence of the court's common law power is in accordance with principle, although it will only be exercised in exceptional
circumstances and when the court is satisfied that it is in the interests of justice to do so.

While I have taken the view that the motion before the Lord Ordinary in this g case was competent it is also, in my view,
clear that the decision whether to grant or refuse such a motion is a matter for the discretion of the court and in considering
whether or not to exercise its discretion in favour of the applicant the court must have regard to the interests of justice and
considerations of fairness between the parties. It will, of course, be for the applicant to satisfy the court that the use of the
documents in a foreign jurisdiction would be in the interests of justice. If the court decides to exercise its discretion in favour
of the applicant, the court may impose such conditions, or accept such undertakings, as it considers appropriate in relation
to the permitted use of the documents in the foreign jurisdiction. Each case must, of course, depend on its own particular
circumstances. For example, relevant considerations, in relation to the exercise of the court's discretion, could be (a) whether
the Scottish defenders, or prospective defenders, and the defenders in the foreign jurisdiction are the same, (b) whether the
same issues are involved in the litigations, or prospective litigations, in the different jurisdictions and (c) whether the issues
between the parties are the subject of a global litigation and are not confined to the actual or prospective Scottish proceedings.
In Cobra Golf Inc v Rata at pp 830 – 832 Laddie J set out a list of considerations which may well be relevant to the exercise
of the court's discretion. However, I consider that the court should be astute to prevent a party from using an application
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under sec 1 of the 1972 Act, followed by a request to be permitted to use the recovered documents in a litigation in a foreign
jurisdiction, in a deliberate attempt to circumvent the provisions of the 1975 Act.

Although the Lord Ordinary refused the petitioners' motion as incompetent, he went on to observe that on the basis of the
information which the petitioners had placed before him, which was lacking in detail, he would not have been prepared to
grant the motion even if he had held it to be competent. We do not know exactly what information was placed before the Lord
Ordinary but in the circumstances of this case counsel for the petitioners conceded that it could not successfully be contended
that he would have erred in the exercise of his discretion. Indeed, it appears that the information with which he was provided
was insufficient to have enabled him properly to exercise his discretion in favour of the petitioners. In these circumstances,
although I consider that the motion was competent, I agree that the reclaiming motion must be refused, leaving it to the
petitioners to take such further steps as they may consider appropriate.

Lord Caplan——

I am in full agreement with the statement of the background to this case, and the parties' submissions, as set out in the opinion
of your Lordship in the chair.

The petitioners, who are an American company, petition the court for an order pursuant to sec 1 of the Administration of Justice
(Scotland) Act 1972 . The respondents have a place of business in Scotland and the petitioners have *652  obtained and
executed certain orders of the court under the 1972 Act. These have resulted in the recovery of a number of documents. They
are presently in the custody of the Deputy Principal Clerk waiting further orders of the court. The respondents have claimed
confidentiality in respect of the documents recovered, and the petitioners' efforts to procure and inspect these documents
have already led to a fair amount of litigation.

The petitioners are in the business of manufacturing, distributing and selling certain computer equipment. The respondents
carry on a similar business and the petitioners claim that the respondents have been violating their intellectual property rights.
The respondents are part of a large group of companies and their parent company is Nomai Inc of Florida USA. The disputes
between the parties and their associated companies, in respect of the alleged violations of intellectual property, are large scale
and involve extensive business dealings in a number of foreign states. There are currently a number of litigations proceeding
in different parts of the world. Some of these are in EC countries and others in non-European countries such as Australia,
and USA. However apart from this petition the petitioners have not so far raised any proceedings against the respondents in
Scotland. Nevertheless, in the petition, the petitioners aver that they propose to raise an action in the Court of Session against
the respondents for interdict and damages, based upon copyright infringement and breach of confidentiality. No doubt it was
this expressed intention that secured the petitioners the orders under sec 1 of the 1972 Act because that provision is only
available when litigation is in course, or pending, in the Scottish courts.

The petitioners moved the court, by what is referred to as Motion C (being one of a series of motions), to allow, in jurisdictions
furth of Scotland, the use of certain of the documents which have to date been recovered under the sec 1 procedure. The Lord
Ordinary refused this motion on 5 February 1998 and his reasons for doing so were stated to be; firstly that the motion to use
the recovered documents abroad is incompetent; secondly that he would in any event have refused the motion because the
petitioners had failed to support it with sufficient information. The present reclaiming motion by the petitioners is directed
against the Lord Ordinary's refusal of the motion and, in particularly, the petitioners were concerned about the refusal of the
motion as incompetent.
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The Lord Ordinary's approach is derived from that of Lord Penrose in Dailey Petroleum Services Corporation v Pioneer Oil
Tools Ltd. In that case Lord Penrose held that the Administration of Justice (Scotland) Act 1972 and the Evidence (Proceedings
in Other Jurisdictions) Act 1975 represent two quite separate codes, with different objectives and effects. The 1972 Act is
designed to provide for recovery of documents for use in Scottish courts. Any use of the documents beyond the requirements
of the Scottish courts would be incompetent. If a litigant in a foreign court requires to recover documents located in Scotland,
then he must avail himself of the elaborate and careful procedures which the 1975 Act provides for that specific purpose. I
agree that the 1972 Act can only effect recoveries in respect of proceedings in Scottish courts, and that the 1975 Act provides
a comprehensive and self contained code for regulating the recovery and production of documents in this country for use in
certain foreign civil proceedings. However I must respectfully disagree with the conclusion that these pieces of legislation
are exhaustive and preclude other equivalent remedies that might be found outside statute.

In considering the questions raised by this reclaiming motion I think that it is important to keep in mind the distinction between
two aspects of the recovery *653  of documents. In the first place there is the recovery process itself. This is designed to
remove the documents from the haver so that they can thereafter be kept in the protective custody of a court official under
the direction of the court. The second issue which arises is the use that can be made of the documents once they are in neutral
hands. This of course includes the degree of access which can be had to the documents by litigants and others.

There is little doubt that in respect of the recovery and use of documents initially possessed by either party, or for that matter
by a third party, the court has developed procedures under its inherent powers. The commission and diligence system owes
its origins to these powers and not to statute. The overall objective of the exercise of the powers is to do justice to both parties
in a fair manner. It is clearly necessary, if cases are to be fairly disposed of, that in many cases litigants should have access
to documents for evidential or informational purposes, and the courts have always recognised that this can be achieved with
the commission and diligence procedure.

In my view the 1972 Act was merely an extension of the commission and diligence procedure which, with the development
of case authority over the years, had become somewhat circumscribed in its application. The common law procedure had
been interpreted to place the emphasis on the recovery of documents for use as evidence after probation had been allowed.
Thus it was difficult for a party to obtain access to documents until a case had been fully articulated in the pleadings and
proof allowed. Boyle v Glasgow Royal Infirmary well illustrates this. The 1972 Act alleviates the problems faced by pleaders
(at least to a degree) and also opened up the possibility of protective recoveries by way of a petition to the court, even before
an action had been commenced. However, the general character of the procedure remains essentially the same as common
law commission and diligence. Thus a commissioner is appointed and a specification required. The recovered documents
are taken into the immediate care of the commissioner and then passed over to a court official. Implied qualifications of the
diligence, such as the exclusion of confidential documents, apply to the sec 1 applications as they do to the common law
commissions.

It should be noted that there were statutory extensions in England of the courts' inherent power to order discovery. Thus we
have the Administration of Justice Acts 1969 and 1970 which make extensions to the powers of the court to order the discovery
of documents, and these are similar to those which later emerge in Scotland. Moreover the 1975 Act applies to England as it
does to Scotland. Many of the respondents' arguments seem to depend on the view that the Scottish diligence procedures have
a totally different basis from the discovery procedures in England. In fact the two national systems have similar objectives
and a not dissimilar philosophy. In my view when the English courts have required to develop their discovery procedures
to adapt to modern conditions, the relative case law merits careful consideration in Scotland. Thus, for example, in British
Phonographic Industry Ltd v Cohen, Cohen, Kelly, Cohen & Cohen Ltd , Lord President Emslie observes at p 138 that the
tests evolved in England for deciding whether to grant Anton Piller orders are the same as those appropriate for Outer House
judges in Scotland who are applying equivalent procedures.
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In the present case the relevant documents have already been recovered and rest in the hands of a court official. The significant
question thus becomes the *654  use that can be made of these documents. In England there is quite extensive case authority
as to the degree of control which the courts will exercise over documents recovered under the discovery process. Surprisingly
there does not seem to be similar express authority in Scotland. In Bayer AG v Winter (No 2) , Hoffman J (as he was then),
in relation to a question that arose as to the use that can be made of documents recovered under an Anton Piller order, said ‘I
am not troubled by the lack of precedent if the order would not offend against principle or policy.’ I see no reason why the
Scottish court should not adopt the same approach in relation to what we are in this case discussing.

In England it seems clearly to be established that the court controls the limited use that can be made of documents recovered
by way of discovery. Indeed an unauthorised use of documents would be an abuse of process. The principles behind this are
set out by Megaw LJ in Halcon International Inc v Shell Transport & Trading Co Ltd at p 119 . The machinery for enforcing
restriction in use is clearly established in English authority as resting on an implied undertaking to the court that documents
recovered under court order will not be used for purposes collateral to the core action in respect of which they were recovered.
Whereas the matter has perhaps never been so extensively developed in Scottish case law, I do not see how the underlying
principles can be different in Scotland. In particular, I agree that in general it would be wrong if the haver were disturbed in
the possession of his documents for purposes extending beyond the requirements of the litigation in respect of which recovery
was authorised. The haver is entitled to the private control of his documents and it is only justifiable to deprive him of his
own documents if this is necessary to satisfy the competing principle that it is in the interest of litigation that cases should
be decided after exploration of all the relevant facts. The matter is put clearly by Lord Keith in Home Office v Harman at p
308 where he states: ‘Discovery constitutes a very serious invasion of the privacy and confidentiality of a litigant's affairs. It
forms part of English legal procedure because the public interest in securing that justice is done between parties is considered
to outweigh the private and public interest in the maintenance of confidentiality. But the process should not be allowed to
place upon the litigant any harsher or more oppressive a burden than is strictly required for seeing that justice is done.’

His Lordship's remarks would appear to me to be equally apt for Scots law and also for cases where recovery is made from
a third party haver.

As I have indicated the control of the courts in England is effected by the imposition on the recovering party of an implied
undertaking to limit the use that will be made of the recoveries. Scottish case law has never defined precisely how the uses
of documents recovered under court order are to be controlled but it is evident in principle, and indeed in practice, that the
recovering party does not have uncontrolled use of the documents. However, for the purposes of the issue in this appeal it may
not matter whether the control is an implied undertaking by the person applying for the recovery or is merely to be regarded
as an implied qualification of the right to use the documents recovered. It is clear that our procedures do in fact recognise this
kind of restriction. Even although the actual order granting a commission and diligence will be unqualified, confidentiality
attaching to the haver's documents is, where appropriate, protected. The court will not allow recovery to extend beyond what
is needed for the litigation, so that if documents are more expansive than would be relevant to the litigation, only the recovery
of excerpts is permitted. *655  The use of documents in the hands of a court official must essentially be regulated by the
court itself. Thus in my view, there is no doubt that the petitioners acted correctly when they applied to the Lord Ordinary
for permission, before allowing the contents of the documents they are interested in, to be disclosed to third parties for the
purposes of foreign litigation. Prima facie such use is collateral to the purposes of the original recovery.

The question then arises whether or not the Scottish court would in appropriate circumstances have power to release
documents for use in a foreign litigation. In England the court has a discretion to expand the use to which recovered documents
can be put beyond the strict boundaries of the needs of the litigation which led to the recovery. Thus in Dory v Wolf GmbH
, the matter was put succinctly by Aldous J when he said: ‘It is well settled that the court has discretion to permit a party
who has obtained documents on discovery to use such documents for purposes other than the purposes of the action and in
particular for use in other proceedings, whether they be in the United Kingdom or abroad, despite the implied undertaking
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to the contrary, but that discretion will only be exercised to allow such use in very special circumstances. Each case must
turn on its own facts.’

It seems to me that the foregoing exposition of the position in England is fully consonant with the principles under which
we act in Scotland. Under the inherent jurisdiction vested in it the court has evolved certain procedures for the just disposal
of litigation. These procedures have to a degree been expanded by statute. However with the expansion of commerce, and
with business structures becoming more complex, it is clear that there are situations where it would be eminently appropriate
in the interest of justice that documents already in the hands of the Scottish court should be released for purposes that go,
at least technically, beyond the strict confines of the core action. I think it would be unnecessary to attempt to define too
closely just when an expansion of the normal restrictions might be authorised but certainly, as English courts have recognised,
any relaxation of the general rule limiting unrestricted use of recovered documents, would only be permitted in exceptional
circumstances, and where the interests of justice demanded it. As Aldous J said in Dory this is an area where each case must
depend on its own facts. If a party litigating in Scotland, or contemplating a litigation in Scotland, recovers documents here,
on the assumption that they are reasonably necessary for his litigation, then by the same principles of justice it is difficult to
see why it should not be equally in accordance with justice to allow him, within limits and under controls, an extended use
of the documents for extraneous litigations which may be very closely connected, and when such use may be necessary, if
he is to vindicate his rights. Thus, for example, if a series of litigations in fact involve connected parties, and are founded
on the same alleged wrong, an extended use of documents may be justified and practical. The only question is in relation to
the procedure that should be followed to secure access to the documents and this of course involves ensuring that fairness is
shown to all interested parties. In a case such as the present the court has the capacity to impose any controls which may be
needed in regard to the documents and their use. It could therefore be wasteful of time and expense to insist upon procedures
being followed which would lead to no more efficient a result, and which may not put any interested party under a particular
disadvantage. It is certainly true that under the 1975 Act a procedure for the recovery of documents by certain foreign courts
*656  has been conferred by statute and that such procedure incorporates its own procedures and controls. However the 1975

procedure covers cases where the litigant requiring documents has no connection with litigation in Scotland and, indeed, the
application is made by the foreign court. The principal documents may, in appropriate cases, be themselves sent to a foreign
jurisdiction. In cases where documents are recovered in Scotland under the 1972 Act or under commission and diligence,
there will be an action, or a pending action, in Scotland and the litigant himself is involved with the Scottish court. The court
is making arrangements for the use of documents on the application of a party who essentially has an interest in the Scottish
dimension, and who has initiated, or proposes to initiate, proceedings in Scotland. The court is deciding what is fair and
reasonable in the interests of the applicant and others, including havers, who may be interested in ramifications of a matter
that has originated in Scotland.

It follows that I see no reason why the application for the use of documents in this case in connection with certain foreign
litigations should be regarded as intrinsically incompetent. That is not to say however that the circumstances are such as
would meet the exceptional criteria which would justify exemption from the general rule that recovered documents can only
be used for the core litigation. In Cobra Golf Inc v Rata Laddie J sets out with admirable clarity some of the factors which
may weigh with a court when exercising a discretion to allow an expanded use of discoveries. I think that these factors would
merit serious consideration by a Scottish judge exercising a similar function.

As it happens the Lord Ordinary did not refuse the petitioners' motion on competency grounds alone but considered that the
petitioners had not provided him with sufficient information to enable him to decide the application, even were it competent
to do so. The reclaimers could not really attack the views of the Lord Ordinary on that aspect of his determination. For the
reasons which I have set out above I am in full agreement with your Lordship in the chair and would refuse the reclaiming
motion.

Representation
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 McClure Naismith—Henderson Boyd Jackson, WS

The Court refused the reclaiming motion.

Footnotes

1 The relevant statutory provisions are as set forth in the opinion of the Lord President (Rodger), infra — Ed.

(c) Scottish Council of Law Reporting
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